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Kaszakcma+ Pecnybnukacel ¥Ynmmoik fbirbiM akademusicel "KP ¥FA XabapuwbiCbl" FbIfbIMU XYypHa-
nbiHbIH Web of Science-miH xaHana+raH Hyckacbl Emerging Sources Citation Index-me uHOekcmeriyze
KabblndaHraHbiH xabapnaliobl. byn uHOekcmeny 6apbicbiHOa Clarivate Analytics KomMnaHUsICbl XypHarnobl
o0aH opi the Science Citation Index Expanded, the Social Sciences Citation Index xoHe the Arts &
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LEGAL PERSONALITY
OF PUBLIC LEGAL FORMATION

Abstract. In article public legal formation is studied as the organizational and legal embodiment of state and in
the publication analyzes using the normative and systematic methods, as well as analysis and synthesis, the content
of the Russian legislation and the works of legal scholars.

The author came to a conclusion that «to be a subject of legal relations» means only to have ability to enter
them. Therefore nothing and nobody can treat a sort of such phenomena as a legal entity or subject of legal
relationship as ability is one of attributes. When public formation is called legal entity, often on a background the
fact it is officials and bodies of public government (public administration and local government) ordered in structure
and that the most important function of public formation — right ensuring.

According to the author legal personality of public formation and legal personality of its bodies also mutually
depend on each other. On the one hand, public formation as phenomenon, ideal in terms of philosophy, cannot carry
out any actions as legal entity without actions of people — bodies and officials. On the other hand, state and municipal
bodies and officials or act as legal entities — representatives of state or municipality (for example, governor in
relations with legal entities which exist out of state), or their legal personality is based on they are recognized as a
part of public formation, entering relations with its population or with other bodies and officials of this public
formation. At the same time legal personality of public formation is not the sum of legal personality of all public
bodies neither particular bodies of public formation, nor all of them combined are legal entities of state or municipal
property.

Keywords: public legal formation, Russian Federation, subject of the Russian Federation, municipality, legal
personality, legal entity, legal entity of public law, bodies of state, local governments.

Introduction. Public legal formation is organizational and legal embodiment of state. In everyday
life, it is often claimed we enter into relations with state, however, legal practice is such law relations arise
with a part of public legal formation, with federal organization of state — with a part of federation, a
subject of federation and municipality, a unitary organization — with a part of state, which is a public legal
entity, an administrative unit of state and municipality.

Methods. The article analyzes using the normative and systematic methods, as well as analysis and
synthesis, the content of the statements of the Constitution of the Russian Federation, the Civil Code of the
Russian Federation, the Budget Code of the Russian Federation, the Federal Law of the Russian
Federation of October 6, 2003 No. 131-®3 «On the General Principles of the Organization of Local Self-
Government in the Russian Federation», the Federal Law of November 14, 2002 Ne 161-®3 «On State and
Municipal Unitary Enterprises» and the works of legal scholars about public law formation.

Discussion. Legal science has not sufficiently studied the institution of public law formation. This
concept is used in legislation, for example, in the Budget Code of the Russian Federation (Article 6), when
determining what phenomena the Russian Federation, subjects of the Russian Federation and
municipalities belong to. Some legal scholars are expanding the group of public law entities at the expense
of other state entities of law, however, it is preferable to focus on the legislator in the question of what is
public law formation.

256



ISSN 1991-3494 2.2021

In Russian legal science, as a rule, aspects of the participation of public law formation in civil
relations are studied, there are no dissertations in the database of the leading Russian library «Russian
State Library» in which this institute was studied as a whole. The only monographic research in the
catalog of this library devoted to the contemplation of issues of public law formation is the monograph by
V.E. Chirkin, published in Moscow in 2011 and later reprinted under the title «Public Law Formationy,
with the volume of 336 pages. The author of this publication refers to public law formations of state,
federal subjects, territorial autonomies, municipalities, community public law entities of indigenous ethnic
groups and reservation of tribe (siblings). The scientist considers public law formation as a territorial
structural and functional form of organization of territorial public collective, which has its own public
authority, uses it (along with actions in this territory, except for state, other public authorities) to organize
and regulate life of this territorial public collective, which is a de facto or de jure legal entity of public law,
responsible for the actions (inaction) of its bodies and officials (Chirkin, 2011, p. 59-61).

Describing qualities, or differently attributes, public formation, V.E. Chirkin notes it is special
formation of territorial and social character as which basis on territorial public collective acts (as a rule,
citizens of this state); unites certain territorial group of population for organization and regulation of its
public life, implementing public power; possesses this type of power which sources root in will of its
population, people, proves in three main qualities: as certain public community, as organization and as
system of administrative personnel; creates control system in territorial public collective (institutes of
direct democracy, representative, executive bodies, etc.); establishes obligatory rules, issues legal acts;
using powers of authority and levers, will organize, orders public territorial collective; acts and in other
ways governs public relations, activity of territorial public collective, carrying out in different forms,
different methods and for different purposes administrative function; is official representative of territorial
public collective; bears legal responsibility for actions of bodies and officials (Chirkin, 2011, p. 56-57).

As the Russian researcher notes S.A. Sesareva, public law formation are special subjects of civil legal
relations, which include the state represented by the Russian Federation as a federal state entity consisting
of subjects of the Russian Federation, and municipal entities. Public law formations engage into civil
relations on an equal footing with other entities (citizens and legal entities), but at the same time they have
special legal capacity, in particular they acquire and dispose of property on special grounds, in addition to
general ones, and can also own things are restricted or prohibited in circulation (Sesareva, 2020).

It is necessary to tell what is valid, besides legal personality, public law formation has such features
as main act; competence, including responsibility and the rights to adopt legal acts and to impose taxes;
territory; property; budget; capital or administrative center; name and official symbols. It is necessary to
distinguish legal entities of state, administrative or municipal property at establishment in main acts and in
civil relations. In the first case this subject is people, population or local community, and in the second —
public formation can be proclaimed. For example, state, townships, towns, cities, and counties are
specified in the legislation as those (Sztranyiczki, 2016, p. 118-119). As a rule, public formation has
capital or administrative center, but at some formations it is absent, for example, narrow states or capitals
having status of federation’s subject.

Legal personality of public formation is its major property. The legislator always gives public
formation with this property and all kinds of public formations belong to a sort of such phenomena as
subject of legal relations. However, it is necessary to specify «to be a subject of legal relations» means
only to have ability to enter them. Therefore anything and nobody can treat a sort of such phenomena as a
legal entity or subject of legal relationship as ability is one of attributes. Also it is necessary to notice
when public formation is called legal entity, often on a background the fact it is officials and bodies of
public government (public administration and local government) ordered in structure and that the most
important function of public formation — right ensuring. For example, according to Article 18 of the
Constitution of the Russian Federation the rights and freedoms of man and citizen shall operate directly
and determine the essence, meaning and implementation of laws, the activities of the legislative and
executive authorities, local self-government and shall be ensured by the administration of justice.
Therefore public formation is not only legal entity or local governments and also institute guarantying
human rights, first of all the rights of citizens to participation in state power and local government and
many other rights and freedoms ensured within municipal unit. Moreover, these rights out of public
formation cannot be realized.
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It is impossible to present public formation by not having potential to be a legal entity and being only
a part of political construction. For example, municipality already in Ancient Rome was created as subject
of relations which in the present are called civil which as notes the Polish researcher of B.W. Sitek, had
more autonomy, than modern municipalities (Sitek, 2018, p. 127). Cities and towns won by Romans or
other territory could perform before them duties and out of regularly existing rules, and only on the basis
of particular instructions of officials on encumbrances (about monetary and other material contributions or
enslavement of inhabitants, etc.), but development of Ancient Rome as the uniform state mechanism
uniting the metropolis and colonies demanded to include the last in the civil relations in this state and to
allocate attached cities with legal personality. In sphere of civil relations it became obvious legal perso-
nality of representatives of Roman municipalities and legal personality of municipalities are inter-
connected, but are not identical.

In modern Russia legal personality of public formation and legal personality of its bodies are also
mutually depend on each other. On the one hand, public formation as phenomenon, ideal in terms of
philosophy, cannot carry out any actions as legal entity without actions of people — bodies and officials.
On the other hand, state and municipal bodies and officials or act as legal entities — representatives of state
or municipality (for example, governor in relations with legal entities which exist out of state), or their
legal personality is based they are recognized as a part of public formation, entering relations with its
population or with other bodies and officials of this public formation. At the same time legal personality of
public formation is not the sum of legal personality of all public bodies as neither particular bodies of
public formation, nor all of them combined are legal entities of state or municipal property.

As it is a few scientific works about public formation, studying legal personality of public formation,
it is necessary to address researches of legal personality of municipality and legal entity. Enquiring legal
personality of municipality of O.I. Bakzhenov allocates the following elements: first, the general legal,
indivisible on branch legal capacity as abstract ability to have subjective rights and duties, the including
and abstract ability to carry out their (volatility), and, secondly, capacity as ability to carry out concrete
rights and duties (set of intimate subjective rights and duties) (Bazhenova, 2010, p. 109-111). O.A. Yastre-
bov, studying structure of legal personality of legal entities, includes in it legal capacity and efficiency as
which important element of tortivity which is subdivided into public (administrative and criminal) and
civil acts. Capacity of potestar legal entities, according to this researcher, is subdivided into ability to
exercise state power and tortivity (Yastrebov, 2010, p. 16). The scientist does not specify what he
understands as the term «potestar legal entities», but as in Latin potestas is meant «by force, powery, it is
possible to draw a conclusion capacity of public formation having powers of authority includes also ability
to carry out power.

One of aspects of legal personality of public formation is its ability to sign treaties, and not only civil.
This property of public formation can be disclosed on the example of municipality. It is remarkable that,
revealing the concept of the public contract in municipal law, researchers specify as sign of treaty of this
type that on it municipalities (Semicheva, 2011, p. 9), but not local governments which signed contract
assume obligations. Recently more and more questions are regulated by contracts in the sphere of public
law or on the verge of public and private law. The Russian legislation allows the conclusion of treaties
about:

formation of intermunicipal associations, establishment of companies and other intermunicipal orga-
nizations in order to pool finances, material and other resources for solution of issues of local importance
according to federal laws and regulations of representative bodies of municipal units;

transfer by local governments of certain settlements which are a part of municipal district, to local
governments of municipal district of implementation of a part of powers according to solution of issues of
local importance at the expense of the interbudgetary transfers provided from budgets of these settlements
in budget of municipal district according to the Budgetary Code of the Russian Federation;

transfer of settlements by local governments to municipal district which part specified settlements, in
whole or in part powers on regulation of tariffs for connection to system of municipal infrastructure, tariffs
of utility companies for connection, extra charges to tariffs for goods and services of utility companies,
extra charges to the prices, tariffs for consumers are;

implementation of economic activity on improvement of territory, other economic activity directed to
satisfaction of social household needs of citizens with bodies of territorial public self-government with use
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of means of local budget. Besides, relationship of local governments with public authorities of territorial
subject of the Russian Federation, enterprises and organizations, citizens and organizations representing
other forms of local government can be a subject of municipal legal instrument. Unlike civil contracts
relations in the field of management with participation of the municipal unit (Arbuzov, 2007, p. 37-38)
can be a party to public municipal treaty. 1.V. Babichev, N.M. Mironov and E.S. Shugrina provide data
during a transition period of entry into force of the Federal Law of the Russian Federation «About the
General Principles of the Organization of Local Self-Government in the Russian Federation» in full
validity of nearly 80% of settlements in the territory of the country concluded treaties with municipal
districts, having referred them for the decision a number of key issues of local importance, including
budgetary matters (I.V. Babichev, N.M. Mironov, E.S. Shugrina, 2010, p. 625-626).

Unfortunately, some standards of the Russian legislation are formulated so that not clearly what local
government has right to conclude treaties. Only in 2014 there was a norm according to which the order of
the conclusion of treaties on transfer of implementation of powers by local governments on the solution of
issues of local importance is defined by the charter of the municipal unit and (or) regulations of
representative body of municipality (Paragraph 4 of Part 1 of Article 15 of the Federal Law of the Russian
Federation «About the General Principles of the Organization of Local Government in the Russian
Federationy). It is also necessary to note in this act there is no mechanism of an approval by representative
body of the municipal formation of contracts signed by local governments. In the called law there has to
be a norm according to which the listed contracts on behalf of municipal unit can be signed only by head
of municipality or other representative in the order established by the legislation the person, and contracts
should not come into force to publication of the act of representative body of the municipal unit which
approved them. Other order can break special powers of representative body of municipal unit, for
example on budget adoption. The contract signed by head of municipality can oblige the municipal
formation to carry out expenses which are not provided by the municipal budget.

In the civil laws of Russia, the following specifics of responsibility of public legal formation are
established:

1) the Russian Federation, subjects of the Russian Federation and municipalities are not liable for
each other's obligations (Paragraph 4-5 of Article 126 of the Civil Code of the Russian Federation).

The only exceptions are cases when the relevant software has accepted a guarantee (surety) for the
obligations of another software (Paragraph 6 of Article 126 of the Civil Code of the Russian Federation);

2) Public legal formations are not responsible for the obligations of legal entities created by them,
unless otherwise provided by law (Paragraph 3 of Article 126 of the Civil Code of the Russian
Federation). So, for example, according to Paragraph 2 of Article 7 of the Federal Law of November 14,
2002 Ne 161-®3 «On State and Municipal Unitary Enterprises», public legal formation is liable for the
obligations of the state or municipal enterprise if the insolvency (bankruptcy) of such an enterprise is
caused by the owner of its property (i.e. public legal formation).

In turn, the legal entities created by public legal formation are not liable for formation’s obligations;

3) Public legal formation is liable for its obligations with its property, which belongs to it by right of
ownership, with the exception of property:

- assigned to legal entities created by the public legal formation on the basis of economic
management or operational management;

- property that can only be in state or municipal property (Clause 1, Article 126 of the Civil Code of
the Russian Federation) (Sesareva, 2020).

Results. Legal science has not sufficiently studied the institution of public law formation. There is an
uncertainty what public formation is and what its attributes are. Public law formation has such features as
main act; competence, including responsibility and the rights to adopt legal acts and to impose taxes;
territory; property; budget; capital or administrative center; name and official symbols.

The most important attribute of public formation is legal personality. «To be a subject of legal
relations» means only to have ability to enter them. Therefore anything and nobody can treat a sort of such
phenomena as a legal entity or subject of legal relationship as ability is one of attributes. When public
formation is called legal entity, often on a background the fact it is officials and bodies of public
government (public administration and local government) ordered in structure and that the most important
function of public formation — right ensuring.
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Legal personality of public formation and legal personality of its bodies are also mutually depend on
each other. On the one hand, public formation as phenomenon, ideal in terms of philosophy, cannot carry
out any actions as legal entity without actions of people — bodies and officials. On the other hand, state
and municipal bodies and officials or act as legal entities — representatives of state or municipality (for
example, governor in relations with legal entities which exist out of state), or their legal personality is
based they are recognized as a part of public formation, entering relations with its population or with other
bodies and officials of this public formation. At the same time legal personality of public formation is not
the sum of legal personality of all public bodies as neither particular bodies of public formation, nor all of
them combined are legal entities of state or municipal property.

1. B. Cepreesn
H. ®@. KaTtaHoB aTeIHIaFrel XaKacCKUH MEMIICKETTIK YHUBepcHUTeTi, AGakaH, Peceit

KAPHUS-KYKBIKTBIK BLJIIM BEPYIH KYKBIK CYBBEKTICI

I. b. Ceprees
Xaxkacckuil rocyaapcTBeHHbIi yHuBepcuteT uM. H. @. Karanosa, Adakan, Poccust
IMPABOCYBBEKTHOCTDB ITYBJINYHO-ITIPABOBOI'O OBPA30OBAHUSA

AHHOTanusi. B crathe myOnMuHO-IIpaBOBOE 0Opa30OBaHHE HCCIENYeTCS KaK OPraHM3alMOHHO-TPAaBOBOE BO-
IUIOIIIEHNE TOCYJapCTBa, a B IMMyOIMKAIINY aHAIN3UPYETCS C HCIOJIb30BAHUEM HOPMATHBHBIX M CUCTEMHBIX METOJIOB,
a TaKk)Ke aHaIn3a ¥ CHHTE3a COZEPKaHUs POCCHHCKOT0 3aKOHOAATENbCTBA U TPYAOB YUEHBIX-TIPABOBEIOB.

ABTOp TpHIIENT K BBIBOAY, YTO «OBITh CyOBEKTOM IPABOOTHOIICHMID» O3HAYACT JIMIIb MMETh BO3MOXKHOCTD
BCTyHaTh B HUX. [103TOMy HMKTO M HUYTO HE MOXKET TPAKTOBAaTh BUJ TAKOTO SBJICHUS, KaK IOPUANIECKOE JINIO WIN
CyOBEKT IMPaBOOTHOIIIEHHSI, TIOCKOJIBKY CIIOCOOHOCTH SIBIISIETCSI OJHUM 13 aTprOyToB. Korma obmecTBeHHOE 00pa3o-
BaHHME Ha3bIBAIOT IOPUIMYECKUAM JIMIIOM, 9acTO Ha (pOHE TOTO, YTO 3TO NOJDKHOCTHBIC JIMIA M OpraHbl ITyOJINYHON
BiacTH (MyOJIMYHOE YIIpaBIEHHE M MECTHOE CaMOYIPaBJICHHWE) YIOPSAOUYCHBI B CTPYKTYpPE M UYTO BasKHEHIIIas
(GyHKIHS 00IIEeCTBEHHOTO 00pa30BaHus — 0OecIieueHUe MPaBa.

[To MHeHHIO aBTOpa, MPaBOCYOBEKTHOCTh OOMIECTBEHHOI'O O0pa3oBaHHS W NMPaBOCYOBEKTHOCTH €r0 OPraHOB
TaKKe B3aMMHO 3aBHCAT ApYT oT apyra. C ogHOW CTOPOHEI, 00IIECTBEHHOE 00pa30BaHNE KaK SBJICHHE, HJICATIbHOE C
TOYKH 3peHrsT QMIOCO(UH, HE MOXKET OCYIICCTBIATh HUKAKMX ICHCTBUH KaK IOpUAWYECKOE JUIO0 0e3 neicTBhit
JIFOZIEH — OPTraHoB ¥ IOJDKHOCTHBIX JHI. C APYyroil cTOpOHbI, TOCYAapCTBEHHBIE 1 MyHHULIUITATIbHBIE OPTaHbl M JOJDK-
HOCTHBIE JIMIA KOO BBICTYMAIOT B KaYECTBE IOPUANIECKUX JIUIl — MPEICTAaBUTENICH TOCY1apCTBa MM MyHHIIUITAIb-
HOTO 00pa3oBaHMs (HaIpuUMep, TyOepHATOP B OTHOLICHUSX C IOPUIMYECKHMH JIMIAMH, KOTOPHIE CYIIECTBYIOT BHE
rocynapcTBa), MO0 UX MPaBOCyOBEKTHOCTE OCHOBAHA HAa TOM, YTO OHHU MPU3HAIOTCS YaCThIO OOIIECTBEHHOTO 00pa-
30BaHUs, BCTYNas B OTHOUICHWUS C €r0 HACEJICHWEM WM C JPYTMMH OpPraHaMH M JOJDKHOCTHBIMH JIMIIAMH 3TOTO
obmectBeHHOTO 00OpazoBaHus. [Ipu 3TOM MPaBOCYOBEKTHOCTH OOIIECTBEHHOTO 00Pa30BaHUS HE SBISETCS CyMMO
MPaBOCYOBEKTHOCTH BCEX TOCYIapPCTBEHHBIX OPTaHOB, HU OTAEIBbHBIE OPraHbl OOIIECTBEHHOTO 00pa30BaHMs, HU BCE
OHHU BMECTE B3SITHIC HE SBIAIOTCS IOPUANIECKUMH JINIIAMHU FOCYAAPCTBCHHON MM MYHHIMIIAIBHOW COOCTBEHHOCTH.

KiroueBsble ciioBa: myOIMIHO-TIpaBOBOe oOpazoBaHme, Poccuiickas ®enepanus, cyosekT Poccmiickoit Dene-
paumy, MyHHOUIaIbHOE 00pa30BaHUE, IPAaBOCYOBEKTHOCTh, IOPHAMYECKOE IO, IOPUANIECKOE JIUIO ITyOIMIHOTO
IIpaBa, OpraHbl FOCYAapPCTBEHHOHN BJIACTH, OPTaHbl MECTHOTO CaMOYIIPaBIICHHS.
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